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Passed By Shri Al<hilesh Kumar, Commissioner (Appeals)

ta RtRial
('cf) Date of issue

21.04.2023

Arising out of Order-In-Original No. 74/ADJ/GNR/PMT/2021-22 dated 31.03.2022 passed

(s) by the Deputy · Commissioner, CGST, Division-Gandhinagar, Gandhinagar

Commissionerate

27f)aaaf amtarrst Tar/ M/s Akshar World Travels, 867, Vishwakarma Shopping

(a) Name and Address of the Centre, Near Petrol Pump, Sector 21, Gandhinagar -

Appellant 382021

#l& rfn zr srfl-s?gr sri@tr era mar ?at as srs?r k #fa rnf@fa fl aar;T;7eT
rf@erat#Rt sh«a srragtrur snaaa vgr#mar2, surf2a2gr h face ztmar&l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

· following way. ·

ta rantqrtr#a:­
Revision application to Government of India: ·

(1) #frsgraa ga zrf@lf4, 1994 Rt en zaa faaarnua i qatm trRt
3q-nr 7r rvam siasfa grteru cm4a 3ft Paa, stzawar, fe iar«a, zuwaPTT,
tuftif, star tr +ra, iaaf,+fact: 110001 #tRsftarR@:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first provis.o to sub-section (1) of Section-

35 ibid: -

In case of any loss of goods where the: loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(ea) ah arz~fr rg at#gr f.-l-41Rl a mauznt Ra H l-lt 0 1 ii 5qzitsr gt«van#wtT
saraa g«cahRazusshareflu zn2afa4ffa ?t

In case of rebate of duty_ of excise on goods expo~ted to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In ·case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

() sifa 3qra ft 3graa gm % pramfuRtzpt #zrRt&?sir m?gr it <a
errTufr ah mar4 zg, fr k tu nRa at +rT in: m GfR if fcRr~ (rr 2) 1998

enrr 109 arr fa fag ·gzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules m_ade there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under

- Sec.109 of the Finance (No.2) Act, 1998.

(2) hr sq1a gem (fa) Rrral, 2001 fz 9 a siaiia felRFcf@ QLp,f~ ~-8 if <TT 0
4fart ii, hf zn2gr fa am2gr fafaRt mt h sfla-s?gr qi aftzr Rt at-at
1fat a rr 5fa zaa fhu star afgq sh rzr arr mr gr gflf a iafa aT 35-< i
f.:tmftcr Rt a rat h rah arr €nr-6 arr Rt "Slfct frztafe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which_ the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaa near #Tr szi i7 z4 1Zcfi araqta 3rka 3tat ut 200 /- m~ cFl"
srg siz szt ia4a caaresua gtt 1000/- Rt#tagar Rtst

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved Q
is more than Rupees One Lac.

00~'~ '3,9 I ~rt ~~ -?fcrr cp{ '114Ra tztf@lawh #Ra zrh:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~'3,91~rt ~~. 1944cFl"mu35-:fr/35-~~ataifcr :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) aRfa qRaa aarg star a ztaar Rt fl, ft a fl gra, hr
sgraa geear vi ata s)a rzraf@raw (fez) Rt uf@a 2Rrr ff@a, rzrarara ii 2n4 TT,

agt? aa, 3a, ft«Fr, zq1are-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in q1.tadruplicate in form EA­
as prescribed under Rule 6 of Central Excise(Appeal) · Rules, 2001 and shall be
i>-mpanied against (one which at least should be accompanied by a fee of
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'Rs.1,000/-, Rs.5,000/- and Rs.i0,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zuf@z an2gr a&qn?git #rtr gtar z at r@tanzigr a fg tfiltf cj)"f~~

r fast reg< zz zt au sf f far u&t #faa h fr zaRrfa srflr
ntzntf@elawtu arr zu al€hrat #tu zmaa fur starZl

. In case of the order covers a number of order-in.-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As. the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arntr gr rf@2fRu 1970 zrn if@era Rt raft -1 ziafa fea#Ra fr {ar s
a Tr 3rt&gr zrnfnfa ffmtf@lat 3?gr r@4Rt caRas6.50 ## Ir4q

ga feear @tar aR@
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
Q scheduled-I item of the court fee Act, 1975 as amended.

(5) z it if@art#t fiata ark flail ft at sf sat zaffa fatmar ? it far
gr«ea, #arr sgraa graqiara zfl) rnrarf@law(riff@r) frr:n:r, 1982 ff2a%
Attention in invited to the· rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +ftar gr«a, harr sqraa grcaviaasf7r +urn(f@aw (fez) u uf z4ht htr
aa1it (Demand) vi is (Penalty) cj)"f 10% pa numa afatf 2 zraif#, srf@mar paw
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#€tr snr grn#arc a siaia, fa 2hr #aer ft lTTTf (Duty Demanded) I

(1) is (Section) 11D # azga ffRa u@;
(2l mm ·a«adz %fez Rtaf;

) (3) rae 3fezita fa 6 hazaf@n

rzgwar 'ifaaha'rzf war Rt aarusf' anfea fuf grar far

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) s mer b ta ft« nf@raw arr szt area rzrar arcs a aus f@a(R@a zt at ii far +Tg

gr«er %# 10% par r sit sgthaau faff@a gt aa avsk10% mar r Rt srmfr z1---~

3

In view of above, an appeal against this order shall lie before the Tribunal on
nt of 10% of the duty demanded where duty or duty and penalty are in dispute,
alty, where penalty alone is in dispute."
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{fr sag / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Akshar World Travel, Plot No.868,

Vishvkarma Shopping Centre, Sector-21, Gandhinagar-382021 (hereinafter referred

to as "the appellant') against the Order-In-Original No. 74/ADJ/GNR/PMT/2021-22;

dated 31.03.2022 (hereinafter referred as 'impugned order), passed by the Deputy

Commissioner, CGST & CEx., Division- Gandhinagar, Commissionerate-Gandhinagar

[hereinafter referred toas "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. AAHFA3357KST001 for providing taxable services as Business

Auxiliary Service and Air Travel Agent Service. As per the information received from

the Income Tax department, discrepancies were observed in the total income declared

in Income Tax Returns/26AS, when compared with Service Tax Returns of the

appellant for the period FY. 2015-16 and FY. 2016-17. In order to verify the said

discrepancies as well as to ascertain the fact whether the appellant had discharged 0
their Service Tax liabilities during the period FY. 2015-16 and FY. 2016-17, letter

dated 20.05.2020 was issued to them by the department. The appellant failed to file

any reply to the query. It was. also observed by the Service Tax authorities that the

appellant had not filed Service Tax Returns for the relevant period. It was also

observed that the nature of services provided by the appellant were covered under the

definition of 'Service' as per Section 65B(44) of the Finance Act, 1994 , and their

services were not covered under the 'Negative List' as per Section 66D of the Finance

Act, 1994. Further, their services were not exempted vide the Mega Exemption

Notification No. 25/2012-S.T. dated 20.06.2012 (as amended). Hence, the services

provided by the appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2015-16 and F.Y. 2016-17 was determined on the

basis of value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' as provided by the Income Tax department and the 'Taxable

Value' shown in the Service Tax Returns for the relevant period as per details below:

0

F.Y.

2015-16

2016-17

TABLE (Amount in Rs.)

Total Value ofservice Difference of Service Tax Rate Amount ofService
Income as mentioned in ST value [including EC, Tax not paid /
er ITR-5 returns SHEC short aid.
(1) 2) (1)-(2) =(3) (4) (5)

74,44,717 22,83,073 51,61,644 14.5 % 7,48,438
79,92,447 49,92,022 30,00,425 15 % 4,50,064

Total 11,98,502
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4. Accordingly, a Show Cause Notice was issued to the appellant vide F.No. V/04­

15/O&A/SCN/Akshar/20-21, dated 11.06.2020, wherein it was proposed to demand

and recover:

(i) Service Tax amount of Rs. 11,98,502/- under proviso to Section 73(1) of the

Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.
(iii) Penalty under Section 76, 77(2), 77(3) and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated vide the impugned order wherein

the adjudicating authority has:

(i) Confirmed the demand of Service Tax amount of Rs. 10,51,467/- and ordered

to appropriate Rs. 4,59,134/-, Rs. 32,796/- & Rs. 5,60,000/- paid by the

appellant;

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994 on the

above demand of Service Tax.

(iii) Imposed Penalty amounting to Rs. 10,51,467/- under Section 78 of the

Finance Act, 1994;

6. Being aggrieved with the impugned order, the appellant have filed the present

appeal on the following grounds:­

)> The appellants are in the business of Air Travel agent service and business

auxiliary service.

The show cause notice issued under Section 73(1) of Finance Act, 1994 by

invoking addition limitation period of 5 years which is applicable only in case

of fraud, collusion, willful mis-statement, suppression of fact, but in their case

addition limitation period of 5 years cannot applicable as they have not

suppressed any fact.

► The Show Cause Notice was issued on the basis of Income Tax Return filed by

them with Income Tax department hence there is no suppression of fact. The

Department should have issued show cause notice within normal. period of

limitation as information was already with department and extended period

of limitation cannot be invoked. In view of the above they contended that they

have not committed any willful mis-statement or suppression of fact. In this

regards, they relied upon the case law of M/s Travels Services [P) Ltd. v.

Principal Commr. of C.E.

)>
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> They had been engaged in rendering air travel agent and other tour related '

services and during the period of dispute the appellant was rendering air

travel agent services to the Embassy of the United States of America. The

Tribunal made it clear that even when an assessee has suppressed facts, the

extended period of limitation can be invoked only when "suppression" or

"collusion" is willful with an intent to evade payment of duty. The invocation

of the extended period of limitation, therefore, cannot be sustained. They

relied on the decision of the Hon'ble Supreme Court of India in case ofM/s

Anand Nishikawa Company Ltd. Vs Commissioner of Central Excise,wherein it

was held that the term suppression must be construed strictly. It does not

mean any omission and the act must be deliberate and willful to evade

payment of duty. In taxation, it ("suppression of facts") can have only one

meaning that the correct information was not disclosed deliberately to escape

payment of duty. Where facts are known to both the parties the omission by

one to do what he might have done and not that he must have done, does not

render it suppression. When facts were known to both the parties, the

omission by one to do what he might have done not that he must have done

would not render it suppression. It is settled law that mere failure to declare

does not amount to willful suppression. There must be some positive act from

the side of the assessee to find willful suppression.

► They contended that from the above it is clear that suppression of fact must

be to evade payment of service tax. As they have already declared all income

to the income tax department there is no suppression of fact, hence show

cause notice issued by invoking extended period of limitation not tenable.

Moreover, for the peace of mind, they have deposited Rs. 5,60,000/- of duty
paid under protest.

► The appellant further contended that penalty under Section 78 is not
imposable.

7. Personal hearing in the matter was held on 13.03.2023. Shri Rahul Mistry,

Chartered Accountant, appeared as authorized representative of the appellant. He re­

iterated the submissions made in the appeal memorandum. During hearing, he has

submitted a case law in case ofMs T. S. Motors India Pvt. Ltd. passed by the Hon'ble
Tribunal, Allahabad on 17.06.2022.

0

0
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8. I have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum as well as submissions made at the time of personal hearing and

the materials available on the record. The issue before me for decision is as to

whether the impugned order confirming the demand of Service Tax amounting to

Rs. 10,51,467/- along with interest and penalty, in the facts and circumstances of the

case, is legal and proper or otherwise. The demand pertains to the period FY. 2015­

16 and FY. 2016-17.

9. It is observed that the appellant were registered with the department for

providing services as Business Auxiliary Service and Air Travel Agent Service. They

were issued SCN on the basis of the data received from the Income Tax Department

and the appellant were called upon to submit documents/required details in respect

of the difference found in their income reported in the ST-3 returns as compared to

the Income Tax Returns. However, the appellant failed to submit the required details.

Therefore, the appellant were issued SCN demanding Service Tax on the differential

income by considering the same as income earned from providing taxable services.

The adjudicating authority had confirmed the demand of Service Tax along with

interest and penalty vide the impugned order.

10. It is observed that the appellant have not contested the demand confirmed by

the adjudicating authority on merit. Therefore, lodging the protest in payment of

Service Tax liability has no relevance in the facts of the case. It is observed that the

appellant have mainly raised the issue of limitation and contended that the extended

pertod of limitation cannot be invoked in this case. I find that the appellant have in

their returns, failed to furnish the true and correct details of the taxable value of

services provided by them during the FY. 2015-16 and FY. 2016-17. Undoubtedly,

the appellant have indulged in wilful suppression of facts/ wilful mis-statement in

their ST-3 Returns. Considering the above facts, I am of the considered view that the

extended period of limitation is indisputably applicable and therefore, I reject the

contention raised by the appellant in this regard.

11. With effect from 01.07.2012, the negative list regime came into existence under

which all services are taxable and only those services that are mentioned in the

negative list are exempted. As per Section 65B (44) of the Finance Act, 1994 as

amended from time to time, "service" means any activity carried out by a person for

anotherfor consideration, and includes a declared service, but ..

the important ingredients of "service" are:­
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s Any activity- The focus of the levy is now shifted to an activity which has a wide,

coverage. The word "activity" is not defined in the Finance Act, 1994 as amended from

time to time. Any execution of an act or operation carried out or provision of a facility

will also be included. A single activity is also covered in its ambit and it is not necessary

that such activity should be carried on a regular basis. Even a passive activity or

forbearance to act or to refrain from an act or to tolerate an act or a situation, would be

regarded as service.

s Carried out by a person for another- For a transaction of service, there must be two

parties, one, the service provider and the other, service receiver. By implication, self

service is outside the ambit of taxable service. However, certain exceptions are

provided which are explained later.

° For a consideration - Under the Indian Contract Act, 1872, the definition of

"consideration" is, "When at the desire of the promisor, the promisee or any other person
has done or abstainedfrom doing, or does or abstainsfrom doing, or promises to do or O
abstain from doing, something, such act or abstinence or promise is called a consideration

for the promise."

11.1 It is observed that the nature of activities carried out by the appellant as a

Service Provider is covered under the definition of "Service" and found to be not

covered under the Negative List as given in the Section 66D of the Finance Act, 1994, as

amended from time to time. Further, said services were neither exempted vide any

exemption notification nor covered under notification issued for allowing benefit of

Reverse Charge Mechanisms. Hence, same are taxable in the hands of appellant only.

11.2 From the available records, it is further observed that the appellant have O
shown less taxable value in the ST-3 Returns during the relevant period. After being

pointed out by the department, they paid the amount of Rs. 4,59,134/- vide Challan No.

03102841111201790011, dated 11.11.2017 and Rs. 32,796/- vide Challan No.

03102841111201790012, dated 11.11.2017. Subsequently, they have, after issuance of

SCN, admitted before the adjudicating· authority about their service tax liability of

Rs. 10,51,467/- and paid the balance amount of Rs. 5,60,000/- vide DRC-03

No.DC2403220144496, dated 17.03.2022 [Total Rs. 10,51,467/-] towards their Service

Tax liabilities. This is the amount confirmed in the SCN. I find that the appellant have

not disputed the tax liability at any point of time during the adjudication proceedings

and have admitted the tax ·liabilities in full which have been appropriated by the
to

. eating authority.



0

• jg

-9­
F.No.GAPPL/COM/STP/1778/2022

~

12. find that the appellant have apparently willfully suppressed the facts and

willfully mis-declared the taxable value in the statutory returns i.e. ST-3 of the relevant

period with an intent to evade the payment of Service Tax liabilities. Therefore, I find

that adjudicating authority has correctly invoked the extended period of limitation.
'Hence, the case law of M/s T. S. Motors India Pvt. Ltd. [ Hon'ble Tribunal, Allahabad]

referred by the appellant can not be made applicable in the facts and circumstances of

the present case.

13. The appellant have also challenged the imposition of penalty under Section 78

of the Finance Act, 1994. In this regard, I find that the appellant have willfully

suppressed the facts from the department in as much as the details contained in the

ST-3 returns are at variance with the details contained in their Income Tax Returns/

Financial statements and books of accounts. These are indicative of the fact that the

appellant were willfully suppressing the facts from the department. Therefore, the

extended period of limitation has rightly been held to be invokable. Consequently, the

provisions of Section 78 of the Finance Act, 1994 are applicable and the adjudicating

authority has rightly imposed penalty on the appellant under Section 78 of the

Finance Act, 1994. Consequently, I do not find any merit in the contention of the

appellant and hold that the remaining liabilities viz. interest, penalty are liable to be

. recovered from the appellant as per the provisions of the Finance Act, 1994.

14. In view of the facts discussed herein above, I uphold the impugned order and

reject the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

r M,' 0...·1q>Pp
(Akhilesh Kunlar)

Commissioner (Appeals)

Date: 19.04.2023

(Ajay {umar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BY RPAD I SPEED POST

To,
M/s. Akshar World Travel,
Plot No.868, Vishvkarma Shopping Centre,
Sector-21, Gandhinagar-382021,
Gujarat.

Copy to:­

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex. Commissionerate: Gandhinagar.

3. The Deputy Commissioner, CGST & C.Ex., Division-Gandhinagar, Commissionerate:

Gandhinagar.

4.ye Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

,{ Guard File. ­
6. P.A. File.
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